Business activity in the hydrocarbon sector, involving the extraction of natural resources essential to maintain our modern lifestyle, begins with the negotiation of oil and gas exploration and exploitation contracts. Apart from the traditional role of the parties' contractual autonomy, determining the legal regime of these contracts necessitates considering the role of international law, the development of oil sector-specific international rules (lex petrolea), and the impact of the imperative norms of national legal systems, especially in expropriation cases and in those situations in which investments or commercial transactions in a particular State are subject to limits or prohibitions relating to economic coercion measures.
Introduction
When international legal relationships specifically call for the interaction of legal disciplines, which are themselves suffering from what could be described as a 'crisis of definition', 1 it can lead to problems. The following analysis of the legal regime behind hydrocarbon contracts (oil and gas) provides an opportunity to highlight these difficulties, as well as a way to deal with them in practice. It will be shown that the usual private international law (IL) approach adopted cannot ignore the public international law (PIL) implications involved in these contracts. 2 Similarly, both disciplines try to preserve the public interest, being forced to confront the tension between the differing views on how to define its content and what it could encompass. 3 However, without avoiding or excluding the need to make all the necessary legal adjustments to the evolving socio-economic environment, it is necessary to recognize that responding to present legal issues requires resorting to present legal frameworks and tools. The following analysis aims to do this.
Hydrocarbon business activities are divided into two main sectors. Upstream activities comprise exploration and production, and conclude with sales transactions (crude oil or gas). Downstream activities include refining and petrochemical production. It is also possible to identify an intermediate phase (midstream) referring to crude oil and gas transportation, that takes place through pipelines or in ships. All of these operations are legally framed by contracts. Due to the location of the resources (hydrocarbons on the one hand and infrastructure and economic and human capital on the other) and the global nature of the demand, these contracts are usually international.
PIL, 4 as in most national legal systems, 5 recognizes the public ownership of natural resources. To profit from these resources requires high levels of investment that cannot be assumed exclusively by States or public companies where the resources are located. Therefore, they resort to private companies, usually foreign, 6 that often create joint (U)nder normal circumstances, state contracts are governed by the laws of the particular country, although there is another formula suggested a few years ago. According to this formula, the contracts between a state and foreign private persons can be internationalized, that is, putting contracts under another legal system i-e. public international law. It does not mean that state contracts shall be governed by public international law in the same way as treaties or other transactions between countries. What we are saying is that a party to state contracts can choose public international law as the governing law.
3
As D McBarnet, 'Transnational Transactions: Legal Work, Cross-border Commerce and Global Regulation' in M Likosky (ed), Transnational Legal Process (Butterworths 2002) 100-1, puts it, collective action is a solution at the level of shared structures (macro level) while individual action is pursued in particular circumstances (micro level). In this regard, it could be added that the notion of 'subsidiarity', and distinctions between 'Directives' or 'Framework Laws' and Regulations or Laws as the means for putting subsidiarity into practice, could be very useful. 4 A number of UN General Assembly Resolutions-permanent sovereignty over natural resources, 1803 (XVII), right to exploit freely natural wealth and resources, 626 (VII), concerted action in favour of economic development, 15 (XV), and Charter of States' economic rights and duties, 3281 (XXIX)-have established that States have a sovereign and permanent right that has to be exercised in favour of national development and people's welfare to freely dispose, conforming to their interests, of their natural wealth and resources. Academics and arbiters consider the content of these Resolutions as an international custom. Z Al Qurashi, International Oil and Gas Arbitration. OGEL Special Study, vol. III (January 2005) 7. It is necessary to clarify that, though coastal States rights on the resources located in the continental platform are not property rights, they comprise the right to explore and exploit them (they can be said to be functional rights).
5
With the exception of the United States and South Africa, whose legislations adopt the traditional common law accession system for resources on shore. Hence, the owner of the land is also the proprietary owner of the subjacent minerals. After the prospects for exploiting shale gas were opened in the last two years and as a result of this property regime, local farmers in Ohio recently leased oil and gas drilling rights on their lands which years ago would have been sold for US$15 per acre, but is now worth from US$3.500 to US$4000 per acre. E Crooks, 'US Shale Gas Bonanza: New Wells to Drag On', FT, 5 October 2011.
ventures among themselves to bear the costs of particular projects. Hence, a commercial relationship in the hydrocarbon exploration and exploitation business is frequently established between one or various foreign companies and the State or a public company, which is in one way or another controlled by the State. There are no doubts about the contractual nature of this relationship. 7 Therefore, questioning the public-administrative or private character-an issue to be resolved according to the applicable law-could be considered irrelevant since these contracts belong to a purely international category where this classical distinction in national law has almost no place or, at the very least, lacks the same meaning. The existence of a State party could make IL a starting point for the characterization of the business and, it is important to note that, IL makes no distinction between administrative contracts and other contracts. However, the administrative or private character of hydrocarbon contracts is by no means a settled issue, 8 the consequences of which can be seen in certain areas of arbitration practice. 9 Leaving aside this debate, what is relevant here is simply this: which legal regime will govern the legal relationship? In this regard, it cannot be forgotten that the characterization of these legal BIT, 27 August 1993) . Anyhow, this issue tends to be controversial. For a recent case see Perenco Ecuador Ltd. v. Ecuador and Petroecuador, (ICSID Case No. ARB/08/6), decision on jurisdiction, 30 June 2011, where it is recognized (paragraph para 73) that a company national of the respondent State can bring an action under ICSID Treaty if it is controlled by foreigners (the majority of the shares) for parties to agree that a national of a State that ordinarily could not bring an international claim against its own State would be granted standing under the Convention. A different issue is so-called treaty-shopping which takes places when companies whose contracts do not enjoy the coverage of a BIT, look for it by changing their nationality-being inserted in a holding company subject to the law of a State that has a BIT with the host State, or by moving their seat to this State. In the last two awards, the analysis of this issue is more thorough and resort to Mann's reflection stating that 'from an international point of view, a concession is always a contract'. See also JF Lalive, 'Contrats entre É tats ou enterprises étatiques et personnes privées; developements récents', R. des C. vol. 181, 1983-III, 99 and 124-26. 8 Following Turpin, 'Contracts' 7 (1982) International Encyclopedia of Comparative Law 5; AS El-Kosheri and TF Riead, 'The Law Governing a New Generation of Petroleum Agreements' 1 (1986) ICSID Review 2 at 262-63, talk about the development of a general concept of public contracts whose features are that 'the private contractor becomes indirectly a participant in the performance of a broadly defined public law venture and that he is, on the other hand, subject to certain mandatory conditions which provide for special powers of prerogatives of the State'. The debates on the characterization of these contracts is still alive-at least to try to separate them from International Law-, especially when the local party acts through State controlled enterprises that, in the words of P Vareilles-Sommières and A Fekini, 'Les nouveaux contrats internationaux d'exploration et de partage de production pétrolière en Libye' (2008) JDI 1 at 17-19, 'from a psycological perspective . . . reflect a policy of State separation from the conclusion and adjudication of these kinds of agreements'. Along this line S Lemaire, Les contrats internationaux de l'administration (LGDJ 2005) 80-104, departing from the distinction between contracts signed by the sovereign State (subject of international law) and by the Administration (subject of municipal law), concludes that State contracts are attributable to the national Administrations. As JC Fernández Rozas, 'Los contratos internacionales en el Derecho minero', Approfondimenti sul Diritto Minerario Nazionale e Introduzione al Diritto Minerario Comunitario e Comparato. Atti del 18 Congreso di Studi di Diritto Minerario, a cura di R. Federici (CEDAM 2001) 162, reminds readers, despite being private contracts, all the preparatory work for the contract and even its adjudication is governed by administrative law. relationships as purely contractual does not make the public authority role of one of the contracting parties disappear, since the State, or the public company under its control, is not only the party deciding to enter into the contract and to put it out to tender, usually through a public bidding procedure, but can also claim its revision or even its revocation in response to the existence of a public interest. Therefore, they are not simply contracts in which the State acts as a private party, which although difficult to define, have been called 'State Contracts' or, previously, 'economic development contracts'.
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A different issue, not without debate, is whether these contracts can or cannot be characterized as 'investments' under the Energy Charter Treaty (ECT), 11 or the large number of bilateral investment protection treaties (BITs) 12 in order to have access to arbitration before the International Center for the Settlement of Investment Disputes (ICSID) or other investment arbitration forums.
13 Whatever the characterization is, both 10 In words of P Mayer, 'La neutralisation du pouvoir normative de l'Etat en matière de contrats d'Etat ' (1986) 11 The ECT, above n 6, differing from the ICSID, below n 13, provides an express definition of investment (art 1.6) as 'every kind of asset, owned or controlled directly or indirectly by an Investor'. Moreover, it provides a list of goods included in the concept and adds that it 'refers to any investment associated with an Economic Activity in the Energy Sector'. It may be concluded that in the ECT, the concept of investment is a wide one. 12 See n 35 below. As an example, art 1.1.a of the Venezuela-USA BIT (27 August 1993, in force 11 May 1997) states 'investment' to mean:
every kind of investment in the territory of one Party owned or controlled directly or indirectly by nationals or companies of the other Party, such as equity, debt, and service and investment contracts; and includes: (i) tangible and intangible property, including rights, such as mortgages, lions and pledges; (ii) a company or shares of stock or other interests in a company or interests in the assets thereof; (iii) a claim to money or a claim to performance having economic value, and associated with an investment; (iv) intellectual property which includes, inter alia, rights relating to: literary and artistic works, including sound recordings; inventions in all fields of human endeavor; industrial designs; semiconductor mask works; trade secrets, know-how, and confidential business information; and trademarks, service marks, and trade names; and (v) any right conferred by law or contract, and any license and permits pursuant to law.
Although the majority of the BITs are in favour, not all of them include the State contracts within their material scope of application (ie art 1139.h of NAFTA excludes public contracts from the scope of application of its investment chapter). On the wide coverage of the investment notion regarding oil and gas contracts, see B Hassane, 'Les contrats miniers' in P Kahn and TW Wäelde (eds), New Aspects of International Investment Law (Hague Academy of International Law, Martninus Nijhoff 2007) 247-54. 13 The ICSID Convention, done in Washington on 18 March 1965, does not contain a definition of investment (art 25.1) due to the lack of parties' agreement. In principle, this was not perceived as a problem since parties are required to consent to arbitration. Consent can be founded on a BIT; see eg Murphy Exploration and Production Company Int'l v Ecuador, ICSID Case No ARB/08/4: Ecuadorian government objected ICSID jurisdiction on the basis of its unilateral refusal to accept it in natural resources litigation (art 25.4), as well as on the lack of respect of the BIT's requirement of a six months 'cooling-off' period of previous consultations. The arbitral award (15 December 2010) established the lack of jurisdiction on the basis of the last argument (para 157), unanimously holding that the above mentioned unilateral declaration, first, could not have immediate effect, and, second, cannot affect the application of the BIT (para 89). However, arbiter Horacio Griera rendered a dissenting opinion. Despite the unavoidability of certain control on the presence of the objective elements determining the existence of an investment, the issue is not pacific. These analyses conclude that there is a tendency, at least implicit, towards a consistent case law on a few principles regarding the notion of investment in the ICSID framework: (i) a focus on the economic concept of investment, (ii) a disqualification of purported 'investments' limited to cases of manifest abuse of ICSID forum, and, finally, (iii) a refusal to incorporate into the investment and pure commercial (contract) disputes require the applicable law to be determined. Although the types of claims in investment and commercial disputes can be closely related, 14 it has to be acknowledged that, differing from pure commercial (contract) claims, the law applicable to investment claims, beyond the application or consideration of another set of rules, would always encompass the arguably infringed international investment instrument (ECT or BIT 15 ). From a general perspective, it is possible to establish a basic classification of the most frequent types of oil and gas exploration and exploitation contracts. These include:
. licences or concessions; . authorizations; . service agreements;
. participation agreements;
. production sharing agreements (PSAs); and, finally . cooperation agreements and joint operation agreements (JOA).
The last types of agreement are not true exploration and exploitation contracts but association agreements with a view to exploration and exploitation. Service agreements are very similar to participation agreements, but represent an 'intermediate path' between concession and cooperation agreements. The main differences between them rest in the degree of control retained by the States on the development of the work, compensation and the participation that State companies may have. In practice, different types of contract may be used jointly for the exploration and exploitation of an oil or gas field (licence and participation agreement; licence and cooperation agreement; cooperation agreement and participation agreement), generating a web of contracts that reveals the complex character of the parties' relationship.
The contracts tend to have a relatively prolonged duration due to the nature of the activity and the level of investment, from at least five or six years for exploration and between 25 and 30 years for exploitation. It is usually provided that these deadlines may be extended. The duration, together with the diverse public interests of the contracting State, determine the type of contract as well as the way it is entered into and, afterwards, executed. Overall, during the life of the contract, States aim to achieve the completion of definition of investment extrinsic additional requirements. It may be concluded that in ICISD, the concept of investment is a wide one. 14 BITs usually include contract claims within the scope of the arbitral jurisdiction when related to investments. This is also the conclusion when reading the investment definition of the ECT, n 6. However, not any breach of contract constitutes a breach of an investment treaty. Although the distinction between treaty and contract claims or the framework for assessing the distinction cannot be said to be definitively established in the arbitral practice, each type of claim should be determined under its own applicable law. This does not preclude that, in analysing of an investment claim under the international investment instrument, the prescriptions of the law applicable to the contract are taken into consideration (eg to determine the international law content of the treaty standard Carmen Otero García-Castrilló n Á Law applicable to international oil contracts capital and human investment that, with the exploitation of the resources and the satisfaction of domestic oil demand, contribute to national sustainable development, including environmental protection, whereas the goal for foreign companies tends to involve the maximization of economic revenues.
The length of such contractual relationships means that changes along the way are inevitable. Apart from the fact that some issues may have not been anticipated in the contract, circumstances may change in such a way that: (i) it becomes very difficult or impossible for one of the parties to comply with its obligations or (ii) national policies can be modified if the evaluation of the public interests evolves in a different way. From this perspective, oil and gas exploration and exploitation contracts are particularly risky for foreign companies which, in order to gain returns on their investment, need a certain degree of juridical stability. Considering that the legal regime governing the contract will determine how to handle potential situations as they arise, the importance of its identification becomes self-evident. This is, of course, without disregarding the presence in the contract of freezing and/or stabilization clauses. Though in certain cases these clauses aim to somehow interfere with the legal regime 16 of the contract, they cannot escape the fact that, in the end, their interpretation and application will always depend on it.
This article aims to provide a clear picture of the legal regime of oil and gas contracts from a private IL perspective, without disregarding the evolution of the political, economic and even juridical reality in which the life of the contracts takes place. For this purpose, it is considered appropriate to start with the determination of the applicable law; continue with the development and the scope of application of a specific lex mercatoria, the so-called, lex petrolea, and determine the origin and the scope of the applicable imperative norms. In this regard, it is important to note that, from the normative perspective, together with national rules, international norms from different sources (international governmental and non-governmental organizations as much as commercial uses) and character (hard and soft) cannot be forgotten. Moreover, beyond the contractual clauses and legislative diversity in the world today, investment and commercial arbitral practice has to be taken into consideration as the usual means for dealing with litigation in this area. 16 The distinction between them is not always doctrinally clear. Brownlie (n 2) 550-51, defines intangibility clauses as those contained in an agreement between a government and a foreign legal entity by which the government party undertakes neither to annul the agreement not to modify its terms, either by legislation or by administrative measures. 
Determining the law applicable to oil contracts
It is possible to affirm that the autonomous will of the contracting parties, which can be expressed at any time, is an acknowledged principle in international and national legal instruments in its material 17 and conflict of laws 18 dimensions. The public nature of one of the contracting parties does not interfere with its operation.
19 This is so established that it is possible to affirm the existence of a universally accepted general principle of law. However, it does not mean that there are no limits to its material application as well as in the conflict of laws dimensions. 20 The limits of the conflicts' dimension will depend on the conflict of laws rule used by the authority (judicial or arbitral) called to resolve the disputes arising during the life of the contract. 17 As international examples for obligatory norms see, art 42. . However, the applicability of this instrument to State contracts is dubious. As M Eslava Rodríguez (n 10) 157, notes referring to its predecessor-Rome Convention, since there is no express mention to these contracts, only in the case that the ECJ interpreted that the characterization of a contract as administrative according to a member State national law has no influence as to its contractual character, State contracts will remain outside its coverage. On the contrary, the Inter-American Convention on the law applicable to international contracts (Mexico, 17 March 1994), expressly includes in its material scope the contracts in which States or public entities are a party; however, it leaves its members the possibility to exclude all or some of them (art 1.3). In any case, there are only two parties-Mexico and Venezuela-to this Convention. At the national level, however, although in some countries the conflict dimension of the parties' autonomous will is not expressly recognized, the possibility of freedom of pacts is legitimated (ie in Spain, art 19.2 de la LCSP (n 17) establishes the application of its own rules together with its implementing norms to the preparation, adjudication, effects and termination of administrative contracts, and, with supplementary character, the rest of the national administrative norms; so that private law would be applied only in the absence of administrative norms and always, without disregarding the preferential application of specific norms on special administrative contracts; but art 25.1-see n 27 below-allows the freedom of pacts). 19 P Leboulanger, Les contrats entre États e enterprises étrangères (Economica 1985) 200. The nature of the intervening subjects does not exercise any influence on the issue. The Libyan arbitration awards (n 7) expressly recognize it in the conflicts dimension. 20 Generally, limits of the autonomous will of the parties can be found on the application of the imperative norms and on the public order exception. International arbitration instruments do not expressly refer to limits in any of the dimensions. In the conflict dimension, Rome I Regulation-whose applicability to these contracts is dubious, n 18-does not permit choosing the lex mercatoria. Although the initial proposal for the adoption of Rome I Regulation intended to introduce this possibility (Green Paper on the conversion of the Rome Convention of 1980 on the law applicable to contractual obligations into a Community instrument and its modernization, COM (2002) 654 final), it was finally not accepted. However, this limit is overcome in practice on the basis of the material dimension of the parties' autonomous will.
Carmen Otero García-Castrilló n Á Law applicable to international oil contracts From the sanctity of the parties' autonomous will comes the fact that the contract is the very first element to determine its applicable law. Hence, it is usual that in oil and gas exploration and exploitation contracts, beside the parties' agreement on concrete substantive commitments and rights which may lead to the birth of professional uses and customs, the rules that constitute the law of the contract, lato sensu, are expressly pointed to in a particular contract clause. The function of this law is to complement the aspects directly governed in the terms of the contract, which are usually extremely long and detailed. This function will be accomplished through the interpretation of the contract clauses as well as through the completion of the parties' rights and duties, the determination of their compliance, or of their non-compliance and the consequences or otherwise of non-compliance. The International Law Institute (ILI) has recognized that in State contracts parties tend to choose as contract law: (i) IL, (ii) a national legal system; or (iii) a combination of both; for example, host State national law, IL and the general principles of law. 21 It is even possible to consider referring to a particular lex mercatoria, the so-called lex petrolea.
Although many lawyers consistently recommend against references to vague rules or sets of rules as the general principles of law 22 in order to avoid the difficulties that arbiters and judges may find in trying to identify them, 23 it is possible to observe that, in practice, there is a tendency towards (i) resorting to IL and (ii) the development of the lex petrolea. Moreover, resorting to IL is reinforced because it is the system that a number of international instruments, particularly in arbitration, require to apply it in any case 24 or in cases where the parties did not make a choice of law. 25 For its part, the development of the lex petrolea receives support, not only from the material will of the parties, but also from international norms on arbitration 26 and from certain national system rules 27 that lead to its application or, at the least, to take it into consideration. International law and 21 Art 2 of ILI Resolution of 11 September 1979, allows to opt between one or various national laws or the principles common to them; the general principles of Law, the principles applicable in international economic relations, IL or a combination of all these options. 22 The expression has various meanings but, on its stricter notion, is understood as the non-written rules whose generality permits sustaining an important number of normative responses. D Bureau, Les sources informelles du droit dans les relations privées internationales (Paris II 1992) 61. Enhancing the difference between the general principles of law that constitute transnational rules and the lex mercatoria, E Galliard, 'La distintion des principes généraux du droit et des usages du commerce international', in Etudes offertes à Pierre Bellet (Litec 1991) 216-17. 23 W Wengler, 'Les principes genéraux du droit en tant que loi du contrat',(1982) RCDIP no 3, 498. 24 Art 26.6 of the ECT, without mentioning the existence of a parties' choice of the lex contractus, requires to 'decide the issues in dispute in accordance with the Treaty and the applicable rules and principles of International Law'. Similar terms-but adding the application of the host State rules-can be found in a number of BITs, In addition, art V of the Dispute Settlements Declaration of the Iran-US Tribunal, 20 ILM (1981) 230, establishes that all the cases will be decided 'on the basis of respect for law, applying the conflict rules and the commercial law principles and of the International Law in the terms that the Tribunal establish taking into consideration the relevant commercial uses, contract rules and the change of circumstances'. 25 Art 42.1 of ICSID Convention, n 13 above, leads to apply the law of the State that is a party in the dispute and 'the applicable International Law norms'; and art 54 of the ICSID Complementary Mechanism refers to the conflict of laws rules that the tribunal decides to apply and 'the IL rules that the Tribunal consider to be applicable'. the lex petrolea provide the regulatory neutrality that parties look for, 'de-nationalize' the applicable law and lead towards the construction of a system on the basis of general principles of law, 28 mostly identified by international arbitration tribunals. However, it cannot be forgotten that, despite the growing importance of the lex mercatoria (and, therefore, the lex petrolea), not every legal system extends to indirectly resorting to its rules through the operation of the conflict of laws norms. 29 Moreover, the lex mercatoria is a body of rules that, in addition to being difficult to define, 30 cannot be considered to be complete 31 ; which would lead to the need to connect it directly with IL or with a national legal system.
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The following example from a Turkmenistan PSA shows a choice of law clause referring to national law, together with IL principles and practice: 'This Agreement shall be governed by, interpreted and construed in accordance with the Law of Turkmenistan and as applicable, the principles of IL and the decisions of international tribunals and international treaties to which Turkmenistan is a party'. 33 The arbitral award in AGIP Brazzaville SA v Congo, also serves to illustrate this point, since the tribunal respected the choice of Congolese law (at that time, French law) complemented by IL principles.
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Reference to IL, understood as comprising the general PIL norms and international treaties, 35 poses theoretical problems because it is a legal system whose application to the relationships between private parties and States can only be done through analogy, without the private party becoming a subject of IL or the contract a source of international obligations of the State. The parties' option for 'contract internationalization' paradoxically leads to its 'privatization' and maybe, as sometimes suggested in the doctrine, to the creation of a new and specific regime for so-called 'State contracts'. 36 As the situation stands, except when investment treaties are involved, 37 IL is only applied to State contracts analogically and, in principle, it should not be used unless the parties have 28 RD Bishop, 'International Arbitration of Petroleum Disputes: The Development of a ''Lex Petrolea'' ' (1997) 2 CEPMLP Internet J 3 5http://www.dundee.ac.uk/cepmlp/journal/html/volume2.html4. 29 On Rome I Regulation (n 18). However, Inter-American Convention on the Law Applicable to International Contracts, n 18, allows to choose the lex mercatoria (arts 9 and 10 expressly mention the international commercial principles). 30 K Highet, 'The Enigma of the Lex Mercatoria' in TE Carbonneau (ed), Lex Mercatoria and Arbitration: A discussion of the New Law Merchant (rev edn, Kluwer 1998) 133, 141, describes it as the result of the legal attributes disparity among investors, host countries and international lending institutions, which, seeking to meet new demands, requires stretching and bending existing legal principles. What is finally produced is 'something impossible to define' that 'will cover anything more than the very essential rules of reason'. 31 This is the case even when arbiters are called to decide as amiable compositeur or ex aequo et bono. If the lex mercatoria is used for the reasoning of the award, its gaps would have to be covered with the arbiters own discretion. 32 35 Among the international conventions it is important to note the relevance of BITs, that contain a set of imperative or supplementary rules that constitute the juridical framework of international investment contracts (they include States' and investors' obligations) and, from this point of view, they become an essential source of the law applicable to those contracts. The treatment of the foreign investor usually consists on attributing him a juridical status based on equity (non-discrimination and application of a fiscal regime, at the least, equal to the one afforded to the most favoured nation). Leboulanger (n 19) 86-187. 36 P Weil, 'Problèmes relatifs aux contrats passés entre un É tat et un particulier' (1972-II) 136 R des C 189-234, talked about an 'international law of contracts'. 37 See n 35 above. expressly so agreed. 38 Nevertheless, nothing prevents this kind of agreement from being implied, 39 and certain arbitral awards have recognized this. Some arbitrators have stressed that the international nature of a dispute and the recourse to international arbitration to solve it, imply the choice of IL as the law governing the contract. 40 Furthermore, the parties' choice to arbitrate their disputes may constitute a sign of their intent to choose IL as the lex contractus, but this should not be an automatic conclusion. 41 It should be considered as additional data that, together with other data, for example, the parties' behaviour and, of course, with what can be inferred from the text of the contract itself, should be evaluated by the arbitrators to discern with 'reasonable certainty' 42 the existence of an implied agreement. In any case, the internationalization of the contract could find its limits in the imperative norms and the public order of the forum State's courts, be they those resolving the dispute or those recognizing and enforcing a foreign decision (judicial or arbitral). 43 If parties do not opt for IL or any of the above combinations, the lex contractus chosen in the oil and gas exploration and exploitation agreements will usually be the law of the host State. In practice, it is possible to find choice of law clauses leading to the application of a neutral legal system.
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The so-called energetic nationalism of the past few years can possibly explain the presence in the most recent contracts of choice of law clauses in favour of local law that avoid any express reference to IL. 45 For example, the present Venezuela model contract establishes that: 'This contract will be governed and interpreted in conformity with the laws of the Republic . . . ', and the Libyan contract states: 'This agreement shall be governed by and interpreted in accordance with the laws and regulations of Great Socialist People's Libyan Arab Jamahiriya including, without limitation, the Petroleum Law'. The logic of choosing the law of the host State resides in the close link that it has with the contract. 46 This is so much the case that, in the absence of the parties' choice, 42 These are the terms of art 3.1 of Rome I Regulation (n 18). 43 In words of Leboulanger (n 19) 222, the limits are the imperative norms 'of the State' or the 'international public order as it is conceived, basically, in international courts'. In this regard it is important to note, on the one hand, that the applicable municipal imperative rules would have to be identified, and, on the other, that the 'international public order' will be determined by the forum (be it in the context of the resolution of a dispute, judicially or, more commonly, through arbitration; or be it in the context of the recognition or enforcement of a foreign judgment or arbitral award). 44 In JOAs, for example, it is frequent resorting to a neutral legal regime, usually the English law. M Marmursztjen, 'Les clauses de force majeure dans les contrats de l'amont d'une compagnie pétrolière: un étude de cas', RDAI/IBLJ (1998) 7 at 786. English law was chosen in the contract between Dutch companies, International Holdings BV, Azpetrol Group BV and Azpetrol Oil Services Group BV and the Republic of Azerbaijan, see n 110 below. 45 Whether an implicit choice for the combined presence of IL could be inferred from the rest of the terms and circumstances surrounding the contract is a different issue. In addition, as it has been shown, see nn 24, 25 and 26 above, arbitration instruments-Iran-US, ECT and, usually, BITs-force the consideration of IL or, at the least, its principles, in any case. 46 The Institute Of International Law (IDI) Resolution, 11 September 1979, on 'The Proper Law of the Contract in Agreements
Between a State and a Foreign Private Person' 5http://www.idi-iil.org/idiE/resolutionsE/1979_ath_01_en.PDF4, establishes that 'Contracts between a State and a foreign private person shall be subjected to the rules of law chosen by the parties or, failing some international instruments use this criterion to determine the applicable law. 47 In this regard, the UNGA Resolution on the permanent sovereignty of a State over its natural resources, though lacking compulsory effect, establishes that in cases where, according to the applicable law, authorizations were provided to implement activities in this area (which is always the case in oil and gas exploration and exploitation contracts), 'the imported capital and the benefits derived from it must be governed by the national law in force in that State; sharing the benefits in the proportions freely agreed by the investor and the reception State'. 48 When parties do not make use of their autonomous will to establish the law applicable to the contract, its determination will depend on the competent forum. Generally speaking, it is possible to anticipate that, be it an arbitral or a national jurisdictional court, the ordinary response will be to apply host State law and, at the least, take into consideration commercial uses and IL principles. However, arbitral practice proves that, beyond any combination of these regulatory systems, any of them could also be applied in isolation. 49 Obviously, in principle the host State law has the closest relationship with the contract, which is the widely accepted subsidiary connection, or exception clause, in national and international conflict of laws instruments 50 and has been expressly recognized in some arbitral awards. 51 In any case, there is nothing that forcefully compels this conclusion as the traditional view established by the Permanent International Court of Justice in the such a choice, to the rules of law with which the contract has the closest link' (art 1) and that, 'in the absence of choice by the parties the proper law of the contract shall be derived from indications of the closest connection of the contract' (art 5). 47 Art 42.1 of the ICSID Convention, n 13 above establishes that in the absence of agreement the Tribunal 'shall apply the law of the Contracting State party to the dispute (including its rules on the conflict of laws)', and, as it has been mentioned above, the IL rules that deem to be applicable. BITs also often establish the application of Host State Laws. 48 UNGA Resolution 1803 (XVII), 1 December 1962, para 3. 49 As an example of an exclusive reference to the lex mercatoria, see Deutsche Schachtbau v R'As al-Khaimah National Oil Co (RAKOIL) (1989) XIV YCA 117, paras 17, 18 and 19; (1987) 2 Lloyd's Rep at 246:
Reference either to law of any of the companies, or of such a State and the State on whose territory one or several of these contracts were entered into, may seem inappropriate, for several reasons. The Arbitration Tribunal will refer to what has become common practice in international arbitrations particularly in the field of oil drilling concessions and especially to arbitrations located in Switzerland . . . The Arbitration Tribunal therefore holds internationally accepted principles of law governing contractual relations to be the proper law applicable to the merits of this case.
As an example of an exclusive reference to host State law see the IV Libyan PSA model (art 21) which reads: 'This agreement shall be governed by and interpreted in accordance with the laws and regulations of Great Socialist People's Libyan Arab Jamahiriya including, without limitation, the Petroleum Law'. 50 Arts 4.2 and 4.3 of Rome I Regulation (n 18) establishes a number of rules depending of the contract object and, for contracts whose object has not been included-as is the case with exploration and exploitation contracts-, in the absence of parties' choice, the applicable law will be the one corresponding to the domicile of the party undertaking the greatest-except if there are connections with another national law. In hydrocarbons' contracts the most characteristic obligation is undertaken by the foreign company. Nevertheless, these contracts will always be most narrowly linked to the State where its activities take place. In similar terms art 9 of the Inter-American Convention (n 18). See also n 18 on the applicability of both instruments to 'administrative' contracts. Carmen Otero García-Castrilló n Á Law applicable to international oil contracts Serbian loans case of a presumption that a State would assume the application of a legal system which was not its own in regards to the contracts in which it was a party 52 was abandoned. In addition, as has been noted, various international instruments in arbitration include norms to determine the applicable law in the absence of the parties' choice. These norms, beyond the referral to the 'applicable' conflict of laws norms, those of the host State or the ones that the court consider to be appropriate, or to the direct application of the host State law, establish the use of IL or its principles and the lex mercatoria, be it in a compulsory way with disregard to the parties' autonomy, 53 or as alternative connecting factors. 54 
Lex petrolea
Lex mercatoria has progressively gained a significant relevance in the regulation of international contracts. It is important to note that, strictu sensu lex mercatoria is understood as the self-produced professional norms regulating commercial transactions. 55 Nevertheless, there is nothing to prevent the regulation of a professional commercial transaction incorporating legal norms originating not in a purely business environment but in national or international legal systems. Taken together and leaving aside their origin, these rules could be considered as the lex mercatoria lato sensu, 56 be it in general or in a particular type of commercial transaction. Stimulated and acknowledged by national and international rules, self-regulation complements the insufficiency of traditional norms and normative procedures, and, eventually, reflects the explicit legislator refusals to regulate in detail what could promptly become obsolete. 57 Arbitration has widely contributed to the identification, development and consolidation of this set of norms.
The development of a specific lex mercatoria for the oil sector, as in the case of any other sector of professional uses and customs, does not take place in a linear way and, therefore, does not exclude its evolution or changes. It is the result of a number of diverse circumstances surrounding the fact that practices in certain businesses tend to be similar, even when they take place in different international environments. It is possible to identify different sources of what may become rules of this specific lex mercatoria. An important number of contractual clauses are construed using national laws or contracts from the 52 See n 39 above. In words of the Court, para 86, 'Any contract which is not a contract between States in their capacity as subjects of international law is based on the municipal law of some country'. In the particular case, paras 90 and 91, the Serbian law was governing the relationship because 'The loans in question are loans contracted by the State of Serbia under special laws which lay down the conditions relating to them'. ' . . . It is a sovereign State which cannot be presumed to have made the substance of its debt and the validity of the obligations accepted by it in respect thereof, subject to any law other than its own'. Paras 92-93 'Nevertheless, Serbia might have desired to make its loans subject to some other law, either generally, or in certain respects: if that were proved, there would seem to be nothing to prevent it. In this case, however, there is no express (or implied) provision to this effect'. 53 See nn 24 and 26 above. more influential countries as models. 58 Others come from principles, standards, recommendations or guides elaborated by international organizations or associations that can be general or sector specific. Among the first type, it is possible to distinguish instruments as diverse as, on the one hand, the UNIDROIT Principles on international contracts or the European Principles of Contract Law, and, on the other hand, the UN Code of Conduct for transnational enterprises, the UN Global Compact Initiative. There are also model contracts prepared by different professional associations within the sector such as the International Energy Committee of American Corporate Counsel Association and, especially, the Association of International Petroleum Negotiators. Moreover, it is not strange that, on the one hand, each company, whether public or private, has its own standard contract as well as its particular code of conduct and, on the other, that States have their own contracting procedures and rules. All these initiatives and instruments, to which conditions for public 59 and private 60 financing and guidelines for public transparency 61 could be combined, creating a feedback loop among them in a framework that has been called 'legal pluralism '. 62 There is no doubt that these rules, principles, recommendations and models for international contracts constitute useful tools for the parties because, at the very least, they can be used as the basis for initiating negotiations. This way, they promote and ease contracting and, through their frequent use, they may acquire the status of professional customs in the field, hence, integrating at least part of what could be called the lex petrolea, as will be explained later.
In addition, it is important to note that these instruments tend to take into consideration the existence and the defence of public interests and objectives, such as national economic and social development, environmental concerns and the protection of human rights, and even recognize certain substantive standards. Therefore, the reliance on their 58 rules to develop professional uses may offer companies, which are interested in maintaining a good reputation as one of their more important assets in reinforcing their competitive position, a measure of protection against NGO public opinion campaigns.
63
Those who follow a more traditional doctrine have been very reluctant to accept the applicability of the lex mercatoria to contractual relations between States and private entities. 64 Nevertheless, even those that consider that a contract cannot be globally ruled by the lex mercatoria, have recognized that State contracts constitute an exception in this respect.
65
Lex mercatoria is applied directly when it is incorporated or mentioned in contracts, and applicable international treaties 66 and/or national law systems. 67 Equally, it is also applied when it can be considered an international (PIL) custom. Moreover, once the seriousness of its origin and foundations has been tested, lex mercatoria will be applied indirectly when it is used to provide with more specificity and content to open ended juridical concepts which are present in the applicable norms; therefore, providing legitimization to legal reasoning, particularly, arbitral awards. 68 In other words, instructive criteria are identified and established through the arbitral resolution of parties' disputes that, centred in the oil and gas sector, generate the basis for lex petrolea, 69 discussed above, whose existence was expressly recognized in a 1982 arbitral award: 'A lex petrolea that was in some sort a particular branch of a general universal lex mercatoria'.
70
The first time that this vision was adopted in practice was in Petroleum Development Ltd v Sheik de Abu Dhabi case, an ad hoc arbitration that took place in 1951. The contract did not establish the applicable law and its article 17 only indicated that it would be 'executed in good will' and in a 'spirit of integrity'; and that it would be interpreted in a 'reasonable' way. From these terms, the arbitral court inferred that no national legal system should be applied and that it was necessary to resort to 'the application of principles rooted in the good sense and common practice of the generality of civilised nations versal or integrated by the most influential countries-specialized in the topic that count with the services of a large number of experts and diplomats during extended periods and that are explicitly formalized in documents widely supported by all the actors. The standards prepared within the UN system controlling the way in which they are elaborated would be in the second place. The third place is for those rules prepared by industry or jurists' professional associations and finally, those elaborated by NGOs. Therefore, '(T)he well established methods of dealing with legal precedent-stare decisis-both in common law and civil law countries will help to distinguish the more relevant and persuasive international standards from the less persuasive ones'. 69 -a sort of ''modern law of nature'' '. 71 The reference to the practice of the generality of civilized nations places the basis of this lex mercatoria in IL that, at the least, has specific rules in what concerns the property of hydrocarbons, 72 expropriation, changes of circumstances (rebus sic stantibus), sanctity of contracts (pacta sunt servanda) and compliance with obligations of good faith.
In Saudi Arabia v Arabian American Oil Company (ARAMCO) the arbitral tribunal went through more complex reasoning, which can be explained by the resistance, common in those days (1958) , to apply PIL in cases where not all the parties were subjects of IL. The point of departure was the idea that applicable law would be determined by the conflict of law rules of the arbitral forum. However, they were non-existent. Therefore, the tribunal considered that, since there are no such rules in general PIL, it should, firstly, respect the express or implied compromises that parties established in the contract, since the parties' autonomous will is a general principle of law, and, if this did not lead to any conclusion, they would decide taking into consideration all the circumstances of the case. This was what they finally had to do, construing the decision that would have been adopted by 'reasonable people'.
In its analysis, the tribunal established that an oil concession could be equated to a 'constitution', that is, to the fundamental norm with which parties have to comply strictly and where the public-subjective rights of the concessionaire (from which he cannot be deprived as long as he complies with its obligations) are established. Since those rights were related to immovable property located in Saudi Arabia, and the contract was not signed by two States (and, therefore not subject to PIL except for issues relating to the sovereignty and States' international responsibility), the tribunal established the decisive character of the lex situs. In addition, considering the international character of the agreement or concession, it was interpreted that the parties' rights and duties should be complemented by resorting to the general principles of law. Finally, concerning the oil transport and sale aspects of the contract, the tribunal resorted to 'the custom and practice prevailing in maritime law and in the international oil business'. 73 In contrast, in Shappire International Petroleums v NIOC, faced with the absence of the parties' agreement on the law applicable to the contract, the arbitral tribunal started by rejecting the application of the forum conflict rules (Switzerland). 74 The contract was signed and had to be executed in Iran; hence, the tribunal observed that the applicable law was, in principle, Iranian law. However, the existence of a clause establishing that the contract had to be executed 'in accordance with the good faith and good will principles', led the tribunal to infer the parties' intent to exclude this legal system. This was explained because, given that the concession had a mixed (public/private) character, any other conclusion would have placed Shappire in an unprotected situation in the event of legal changes in Iran; which would be contrary to the good will and the good faith clause. Therefore, the tribunal considered that the reference to the contractual good faith prevented resorting to the rigid norms of any national legal system and it was necessary to ' . . . disentangle the rules of positive law, common to civilized nations, such as are formulated in their statutes or are generally recognized in practice'. 75 It could be said that the reasoning behind the development of the contracts' internationalization theory, is nowadays totally obsolete and not used in practice. 76 In the three Libyan nationalization cases (BP, TOPCO, LIAMCO), each arbiter read the applicable law clause in a different way. The concession established that it was governed by the principles of Libyan law that were common to IL and, in their absence, by the general principles of law, including those applied by international tribunals. Whilst in BP in 1973 the tribunal established that, in the absence of common principles between Libyan law and PIL, the general principles of law would be applied. 77 In TOPCO (1977), after stating that parties were free to establish the contract applicable law, the tribunal stressed that the applicable law clause referred to Libyan principles, not to norms, and, hence, their application did not exclude the application of IL principles. The tribunal then established that, under the 'new international law concept', contracts between States and private parties could be 'internationalized' subject to PIL. This was the consequence (i) of including the reference to IL and the general principles of law in the contract; (ii) of the resort to international arbitration to solve the disputes and (iii) of the nature of the dispute between two unequal parties-which meant that the private party had international capacity. Finally, the tribunal considered that Libyan law and IL were in conformity with each other and applied both of them.
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In LIAMCO (1977) after accepting as a universal, national and IL principle that parties to a mixed public-private contract are free to choose the applicable law, the arbitral tribunal established the initial application of Libyan law (since it characterized Libyan law, together with Islamic law, natural law and equity principles, as principles of this legal regime) and, alternatively, IL principles. However, those Libyan law elements that were contrary to IL principles had to be excluded. Libyan law applies customary rules, as does IL, with equity and respect for the sanctity of property, of contracts, and of acquired rights. In addition, according to IL principles, it also contemplates the prohibition of unjust enrichment and the obligation to compensate for expropriation. 79 Therefore, both IL and Libyan law principles were applied.
In 1987, the arbitral tribunal in Mobil Oil Iran Inc v Iran Republic Government and NIOC had to apply the conflict of law rules and the principles of commercial and IL as it considered appropriate. The tribunal concluded that the legality of the disputed expropriation had to be analysed from the IL perspective. Moreover, a contractual clause established that the contract had to be interpreted in conformity with Iranian law, and 75 ibid 171-75. 76 Faruque (n 16) 327-29. 77 BP (n 7) 327-29, para 3. 78 TOPCO (n 7) 461-62, para 51. 79 LIAMCO (n 7) 60-61. the tribunal applied this clause literally. Hence, Iranian law was used to resolve interpretative issues, but the commercial and international principles were the ones governing the rest of the issues. 80 In 1989, in the Deutsche Schachtbau und Tiefbohrgesellsachft mbH v RAKOIL case, the arbitral tribunal departed from the former article 13.3 of the ICC rules on conciliation and arbitration establishing that, in default of the parties' agreement, the arbitrator would determine the applicable law on the basis of what he considered to be the most appropriate resolution of conflict of law. After noting the inadequacy of applying any of the national laws of the parties, the tribunal referred to what has become a common practice in arbitration, in particular in the field of oil concessions and, especially, in arbitrations seated in Switzerland (as was the case here): the application of the 'principles of law generally accepted as regulating contractual relationships'. 81 From all of these arbitrations it can be inferred that there is a search for a generally accepted contractual legal regime for relationships between States and foreign companies in the hydrocarbons exploration and exploitation sector. In pursuing a neutral regulation, parties, through contract clauses, and arbitrators through the application and interpretation of contract clauses, have given a considerable role to the 'internationalization' of the underlying legal relationship and, therefore, to the definitive 'privatization' of States' contracts. 82 As a consequence, it is possible to witness the appearance of a specific international State's contract legal 'regime' that, based on IL principles (general principles of law) and customary (general) IL at times with imperative (ius cogens) character, 83 brings in the international commercial principles and practices of the oil sector. These principles and practices constitute the specific lex mercatoria (stricto sensu). Overall, the resulting 'regime' could be said to entail a specific lex mercatoria: the lex petrolea.
Moreover, it is important to note that the role of oil and gas practices in the regulation of these contracts has been expressly acknowledged, not only in the contracts themselves, but also in certain national legislations. 84 As an example of the way in which contracts refer to the application of these practices, this sentence can be found in a number of contract clauses: ' . . . shall apply the generally accepted customs and usages of the international petroleum industry . . . .' 85 80 See n 40 above at 28. 81 See n 49 above. 82 Leboulanger (n 19) 224-225. 83 Brownlie (n 2) 510-11, defines them as rules of customary law that cannot be set aside by treaty or acquiescence but only by the formation of a subsequent customary rule of contrary effect. They include the principle of permanent sovereignty over natural resources. At 534-36, he states that the expropriation compensation rule has received considerable support from State practice and the jurisprudence of international tribunals. Nevertheless, it can have a number of exceptions. 84 Sometimes practices are referred to without any other characterization. However, it is also possible to characterize them as 'the best' of 'good' practices. A different issue is the 'best endeavour' obligations imposed on Contracting Parties regarding environmental protection and energy efficiency by art 19 of ECT. These are general obligations assumed by States as parties to the Treaty. Although they do not provide a cause of action, it is possible to envision a Contracting Party referring to these obligations as a defence, for example, against allegations that actions taken by it with regard to foreign investments breached other provisions of the Treaty. 85 Oman model contract (1981 As an example of national law, the Brazilian case can be cited. 86 It refers to the 'good international practices of the oil industry' to establish the standard of behaviour that the parties will have to satisfy. They are defined as: the practices and procedures generally used in all the world by the oil industry prudent and diligent operators in similar conditions or circumstances as experienced in one or a number of relevant aspects of the operations, aiming, especially to guarantee: a) preserving the oil and gas resources, which implies the use of methods and processes to maximize obtaining the resources in a sustainable and viable technical and economic way, with the corresponding control of the reserves reduction and minimizing surface losses; b) operational security that imposes using methods and processes that guarantee the security of the works and the prevention of accidents, and c) environmental protection, which determines the adoption of methods and processes that minimize the impact of the operations in the environment.
Summing up, they comprise all the practices that are generally accepted in the sector as good, secure, economic and efficient. From this definition, it is possible to extract the following elements: the practice has to be internationally applied, and it has to be cautious and rational from the perspective of resource preservation, as well as secure and respectful to the environment. 87 In this regard it is interesting to remember (see paragraph 13) that the sources of what may become practice, constituting the sector specific lex mercatoria, tend to take into consideration the existence and defence of these and others' public interests, and even recognize certain standards.
Imperative norms
Exploration and exploitation in the hydrocarbon sector are among the most regulated activities within national legal systems due to the variety of public interests that surround them and their essential role for the national economy. This fact explains that the norms are assigned an imperative character.
It is important to note that, despite their proximity, imperative norms have to be distinguished from public policy considerations. Whilst imperative norms form an integral part of the determination of the applicable law process, public policy considerations only enter the scene once that process is over and the designated law conflicts with the legal system in which the final decision will have to develop its effects. In this regard, it is clear that public policy considerations are related to the forum where the decision is taken-if judicially adopted-or recognized and enforced, be it a judicial sentence or an arbitral award. When these public policy considerations are qualified as 'international', it exploration, development and production operations and which, at the particular time in questions, in the exercise of reasonable judgment and in light of facts then known at the time a decision was made, would be expected to accomplish the desired results and goals'. 86 is only due to the fact that they come into play in international situations; but not because there is an internationally defined public policy. As a matter of fact, the content of international public policy considerations is defined nationally; which does not exclude-due to the necessary compliance with the State's international obligations-certain international content. There is, however, an ongoing debate on the existence of a so-called 'transnational public policy' or 'truly international public policy', 88 which, for the time being, does not have (and probably cannot have) a relevant impact in practice. 89 It has been said that transnational public policy 'would compromise the fundamental rules of nature law, principles of universal justice, ius cogens in PIL and the general principles of morality accepted by what are referred to as ''civilized nations'' '. 90 This type of definition creates a great degree of uncertainty. 91 Anyhow, if this content were to become an international imperative norm, it would be compulsory for any State to respect it, due to international responsibility, be it in its own laws or through the national courts' application of the international public policy exception (when resolving cases or recognizing and enforcing foreign sentences and arbitral awards).
The imperative norms of the host State will be applicable to exploration and exploitation contracts, without disregarding the application of the lex contractus imperative rules; as has been noted, the lex contractus tends to be the same (host State), although combined with the principles of IL and the sector specific lex mercatoria. The host State's imperative rules are mandatory for its national courts and, eventually for a third-country court 92 or an arbitration tribunal, as an imperative rule of a law closely related to the contract. In this case, if it was not directly applied, it would be, at the least, taken into consideration. be desirable, even in cases where differences are subject to ex-aequo et bono or amiable compositeur arbitrations. In this regard, it is important to note that the discretion conferred on those arbitral tribunals is 'confined to ascertaining the contractual rights and obligations of the parties in terms of fairness of rights and obligations, rather than to consider broader transnational policy considerations'. 92 Art 9.3 Rome I Regulation (n 18) states: 'Effect may be given to the overriding mandatory provisions of the law of the country where the obligations arising out of the contract have to be or have been performed, in so far as those overriding mandatory provisions render the performance of the contract unlawful. In considering whether to give effect to those provisions, regard shall be had to their nature and purpose and to the consequences of their application or non-application'. Criticizing this rule restrictive scope as compared to art 7 of the Rome Convention, see S Sánchez Lorenzo, 'Choice of law and overriding mandatory rules in International Contracts after Rome I' (2010) XII YPrIL 91. On its part, art 11 of the Inter-American Convention (n 18), is less demanding since it establishes that the forum, at its discretion, will decide whether it is pertinent to apply the imperative rules of a State with which the contract has a close connection.
Host State imperative rules deal with diverse issues covering the constitution of companies or the establishment of subsidiaries or branches in the national territory; their participation in bidding rounds when they are required; and environmental protection, fiscal rules, market organization, like competition, export regimes, etc. In the last group it is possible that some norms directly or indirectly allow the interference of the State in the contract, even leading to nationalizations or expropriations of foreign companies.
Moreover, some PIL rules with effects in oil and gas contracts have gained imperative character and, taking into consideration the risk of falling under a State's international responsibility (by courts adopting decisions directly or through the recognition and enforcement of arbitral awards), national courts and arbitration tribunals are bound to respect them. In particular, that is the case with the norms relating to property in the natural resources and to the conditions for nationalization and/or expropriation. 93 In addition, hydrocarbons are a very politically sensitive sector that tends to be included in imperative economic coercion measures (sanctions) that, adopted in an international organization context, such as by the UN, or unilaterally by any particular State, have direct effects in exploration and exploitation contracts.
Direct and indirect expropriation
Beyond the definitions that can be found in some international arbitrations, 94 the MIGA, an international instrument created to offer guarantees to investors, provides a definition of expropriation in the following terms (article 11.a.ii):
any legislative action or administrative action or omission attributable to the host government which has the effect of depriving the holder of a guarantee of its ownership or control of, or a substantial benefit from, his investment, with the exception of non-discriminatory measures of general application which governments normally take for the purpose of regulation economic activity in their territories. Nationalization has been defined as the transfer to the State, as a result of a legislative act and for reasons of public interest, of a property or of private rights with the aim of subjecting them to the State's exploitation or control, or to assign them to a new objective. 95 In any case, IL treats both institutions in a parallel way.
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International law does not prohibit expropriations or nationalizations. Either would constitute the exercise of a sovereign right whose legitimate exercise is, nevertheless, subject to compliance with certain requirements. Beyond being in the text of a number of international hard and soft law instruments, the requirements can be said to have acquired a customary character. Hence, it is necessary to proceed with a public goal, in a non-discriminatory manner and in accordance with a legal procedure. Moreover, the 93 See nn 2 and 83 above. 94 In AMOCO (n 40) 220, it is defined as a 'compulsory transfer or property rights'. 95 Annuaire de l'Institut de Droit International, 1952-II, at 279. 96 In AMOCO (n 40) 220, nationalization is defined, at 222-23, as the 'transfer of an economic activity from the private property to the public sector that is done through the expropriation of a company goods or capital with the aim to maintain them under the State control'.
State has to compensate the owner of the expropriated property. 97 Non-compliance with any of these requirements, that would have to be alleged and proved by the prejudiced party, would transform the expropriation to an internationally illicit act (confiscation), raising the State's international responsibility and providing the private party with the right to claim and obtain compensation for damages (determining the appropriate forum for such a claim is another issue).
The imperative character of these international norms and, consequently, their applicability has been recognized in a number of arbitral awards 98 independently of the fact that parties could have chosen a national law as lex contractus and, in the absence of choice, that the arbitral rules establish the subsidiary application of a national law or/and IL. In AMOCO, the arbitral tribunal distinguished between the law applicable to contract interpretation, Iranian law, chosen by the parties, and the law used to determine the existence of expropriation, which was IL, (including in this case the existence of a Iran-USA bilateral friendship treaty). 99 This was also the case in the arbitral tribunal in MOBIL.
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The progressive sophistication of the measures that restrict property rights or limit their exercise runs parallel to the development, in international arbitration, of the intangible and tangible property distinction, and consequently the differentiation between direct and indirect (also called creeping or regulatory) expropriation. Whilst direct expropriations are easily identifiable, indirect expropriations, also known as de facto takings, present more problems since it can be difficult to set the boundaries between the State's legislative and administrative actions legally limiting the exercise of property rights, and those legislative and administrative actions that do it in an excessive way, leading to an expropriation. In this regard, it should be remembered that IL does not prohibit States from adopting measures affecting property rights where they are within the limits of the public power action, respond to conflictive or emergency situations, and are necessary to preserve life and property or to maintain public order, health or morality.
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Direct expropriation implies the compulsory transfer to the State of the property rights of the foreign company. This can be done through nationalization in every economic sector or in a particular one, as in the case of oil and gas, and is articulated in decrees or other legislative measures; hence its identification is easy. Although some authors thought that these actions would not take place again after the changes resulting from the abandonment of the colonial regime and the old concessions, 102 reality proves that the 97 This is the line followed by art 13 of the ECT (n 6). In equivalent terms see art IV. contrary is true. Some experiences in the Americas and Russia show that states nationalize and expropriate. In May 2006 in Bolivia, a Legislative Decree nationalized the hydrocarbons sector (production and commercialization) alleging, among other things, that the contracts then in force violated the Constitution, which required an express Congress approval for each contract that had never been obtained. 103 Almost simultaneously, the 2006 Venezuelan hydrocarbons law forced modification of the exploration and exploitation contracts, removing their rights for all the companies that were not ready to reach a new agreement with the administration without express nationalization. A number did not continue operating in the country under the new conditions and requested arbitrations before the ICSID. ENI initiated the process arguing contract non-compliance and expropriation and settled in 2008. 104 ConocoPhillips and Exxon continued with their claims.
105
In Russia, it is possible to point to the measures adopted to intervene with Yukos, the oil company, which led the initiation of a number of arbitrations as a result of the expropriation suffered by the foreign partners. 106 In a more specific way, in Ecuador, a conflict between Petroecuador, a public company, and Occidental Petroleum (USA), 107 initially intended to revoke their JOA after the (arguably undue) transfer of 40 per cent of Occidental assets to EnCana (Canada) in 2000; but which turned, in spring 2006, into an alleged expropriation of Occidental assets. For its part, Ecuador's government considered it to be a takeover resulting from a contractual breach and law infringement. The expression 'indirect' or 'de facto' expropriation indicates that the investor's assets were not directly taken, but were subject to measures that have the same effect; that is, the investor is deprived of the right of enjoying its investment therefore there is no need for a transfer of its property title. This expropriation is expressly referred to in the ECT, many BITs and the World Bank Guide when they mention the measures 'with equivalent or similar effect to the nationalization or expropriation'. Obviously, the problem with these expropriations lies in their identification because ordinary national legislative activity can easily interfere in the enjoyment of a property right, and it may be difficult to determine to what extent this interference becomes an expropriation. To determine its existence, it is necessary to analyse case by case, and evaluate the consequences of the normative measures, taking into consideration the expectations of the investor regarding the enjoyment of the investment and that it cannot expect the absolute juridical immobility of the investment in the host State.
Considering the circumstances, the obligatory sale of foreign property, excessive or irrational taxes, 109 exercising investment management control, or the combination of various measures, can qualify as expropriations. It is not unusual that claims for indirect expropriation are the result, not of an isolated normative action, but of a number of them (process expropriation), 110 which, in addition to making the analysis more complicated, makes it difficult to determine the moment at which the expropriation took place.
111 It should be noted that establishing this precise moment is essential to the effect of calculating the corresponding compensation. All these reasons lead to the conclusion that, more than trying to establish a list of actions that could become an indirect As an example, different claims were presented against Argentina alleging indirect expropriation resulting from the emergency measures adopted to face the country's financial crisis. In the oil sector, the ICSID established its competence to resolve the still pending claim presented by TOTAL (France) on the basis of the Argentina-France BIT (ARB 04/1). Azpetrol-and other Dutch companies-initiated an ICSID arbitral procedure against Azerbaijan (ARB 06/15) alleging an indirect expropriation-violating the ECT-as a result of governmental measures adopted after commercially related internal conflicts and political changes took place in the country. However, the case was dismissed for lack of jurisdiction after the arbitral tribunal understood that the parties had reached a binding settlement agreement on 16 December 2008 (8 September 2009, award). 111 In the award in Sedco v Islamic Republic of Iran and National Iranian Oil Company (NIOC), 9 Iran-US Cl Trib Rep at 277, the moment when the expropriation took place was when the designation of temporary directors resulted in the denial to the foreign companies of access to corporate funds and the deprivation of the right to participate in the direction and control of corporative issues. In AMOCO (n 40) para 182 at 244, the arbitral tribunal, after recognizing that the expropriation took place in a process with different stages, dictated that the moment in which it had to be established was the final act. Nevertheless, when it came to determining the date for the evaluation of the expropriated assets and the interest payments, used an earlier date, from which the company was effectively deprived of the property right. expropriation, what is important is trying to define the basic elements that permit affirming its existence.
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For this purpose, it is useful to reflect on the diverse ways in which the indirect expropriation test is interpreted or applied in the arbitration awards that have dealt with this issue in the hydrocarbons field so far. This began with the Iranian nationalization arbitrations. There are two approaches that can be adopted. The first relies on the specific weight of the governmental measure and on the owner's possibility to enjoy its own property. In other words, it is essentially focused on the governmental intent (sole effects test). The second is centred in the context and the objective that the government pursued with the measure, considering the good faith and the legitimate use of public power in adopting the measure; all of it, without forgetting about the evaluation of the measure's effect on property rights (purpose test). Recent arbitrations in the field tend to rely on this second option, looking for a balance between the care and defence of public and private interests.
Proof of the search for this equilibrium is the arbitral award adopted in the Petrobart case. The Gibraltar company claimed the existence of an indirect expropriation, contrary to the ECT, departing from the non-compliance of the payment obligations established in a gas sale contract with KMG a Kyrgyzstan national company, which had been confirmed by a sentence of the Kyrgyzstan courts. In particular, KMG obtained an authorization to temporarily delay (by three months) of the execution of the sentence and, when the payment time arrived, it was declared insolvent because its assets had been transferred to other public companies. The arbitral tribunal established that the governmental measures, despite having negative effects for Petrobart, were not specifically aimed against the investment and did not have the objective of transferring its assets to the State; hence, they did not constitute an ECT forbidden de facto expropriation.
113
Although the evaluation of the measures' objectives and their effects have an essentially subjective character, arbitral tribunals embark on analysis that aims at overcoming subjectivity on the basis of facts such as (i) the value diminution as the result of the government's interference; (ii) the weight of the governmental measure, which has to be 'substantial'-understood as the investor's loss of the power to use or to dispose of his property 114 ; (iii) the deprivation of benefits that the investor may have suffered; (iv) the loss of his legitimate expectations, reasonably based on the State's obligations; (v) the rights of the parties under the contract of the general legislation and (vi) the proportionality of the State measure to obtain its legitimate public welfare objectives. be taken into consideration is essentially the existence of the governmental 'appropriation' as a result of the measure. 116 Therefore, they insist on the 'effects dimension' of the measure, despite its not being highlighted in the arbitral awards.
117 Summing up, national measures that are legitimate, proportional, and non-discriminatory that do not result in the economic inutility of the property rights, do not constitute indirect expropriations. 118 The conditions that IL requires for the legality of the direct and indirect expropriations start from the prohibition of discrimination. Discrimination may exist in formal and/or material (effects) terms and the rule demands that, in similar conditions, foreign investors receive the same treatment as nationals. The difficulty in determining the compliance or non-compliance with this requirement resides in establishing the similarity of the conditions found by national and foreign companies, which requires evaluating the circumstances on a case-by-case basis. The burden of proof falls on the contracting party claiming the violation and, eventually, on the party trying to justify the existence of discrimination. The treatment difference would be admissible if it is objectively justified and it is proportional to the end sought. 119 A totally different issue is the 'just and equitable' treatment that States commit to offer investors and that is associated to their legitimate expectations. This is an additional, though related commitment, 120 which is usually acquired through international treaties, 121 that provides for compensation to States for acts that do not constitute expropriation.
122
The public purpose justification of expropriation 123 has no IL definition. Generally, the public purpose is understood as the national security interest, as much as the well-being of the community for genuine social and/or economic reasons that, adopted by the State itself or by its public companies, 124 supersedes private interests. States have a wide freedom to decide what is in the public interest, but this does not prevent the decision eventually being subject to the scrutiny of an international tribunal, since the expropriation is only justified if it is reasonable and proportionate to achieving its public objective. Hence, different arbitration awards have established that when the only purpose of the expropriation is to avoid complying with the contractual obligations of the State, it cannot be considered a legal action because it would be contrary to the principle of good faith. 125 In addition, it is generally accepted that one State has no right to expropriate only for financial purposes, 126 or simply as political retaliation against an act of the State of the foreign company. 127 The expropriation is only justified if it is necessary, that is, if there is no alternative measure that is equally effective but interferes less with the property.
In reality it will not always be easy to detect whether the public interest justifications for the expropriation are genuine. In Russia in 2006, the government took a number of initiatives to revoke foreign companies' licences arguing environmental reasons that, coinciding with the national policy of reinforcing the energy sector, were seen as purely political actions. 128 Nevertheless, the administration insisted in explaining that they were real environmental measures that were also applied to Russian companies (without discrimination). 129 As to compensation in expropriation cases, although some authors maintain that presently the international standard is limited to the compensation being adequate, 130 the obligation to compensate has to be complied with in a 'prompt, adequate and effective' 131 gained international customary character from the PIL perspective. In any case, these international instruments, as much as the arbitral awards, start from the market value of the expropriated assets at the time of the expropriation, emphasizing the importance of determining the moment at which it took place, in conformity with what was decided in the Chorzow case (1928) . 140 Hence, it seems clear that the determination of the market value of the expropriated assets constitutes an essential element in the process of quantifying the compensation amount for which, beyond the valuation of assets, in practice, arbitrators take into consideration their present capacity to generate benefits in the future. 141 From this perspective, it is possible to consider, at least, the ascertaining of certain lex petrolea parameters.
However, the arbitral jurisprudence is not uniform in the way in which the market value is calculated, as different methods are used, 142 or in the determination of compensation. In this regard, a number of arbitral awards have decided that it is adequate to compensate for the full value of the property (full compensation), 143 including in certain cases lost profits. In other cases, once the full valuation is done, the investors' reasonable expectations and the affected public interests of the situation at the time of the dispute, are taken into consideration in a way that, in calculating the amount of the compensation, it is possible to discount the market value as long as this does not lead to the unjust enrichment of the expropriating State. The compensation adequacy allows for this flexibility to reach the amount considered to be equitable.
In any case, when there are expropriation situations, the common practice is to try to reach an agreement through renegotiation with the host State before resorting to arbitral or judicial procedures. This negotiation is a requirement that can be found in bilateral investment treaties 144 and even in some contracts. 145 All this is done without disregarding that the international instruments such as the UN Resolutions or the ECT, recognize the enterprise which, not being a proven going concern, demonstrates lack of profitability, on the basis of the liquidation value; (iii) for other assets, on the basis of (a) the replacement value or (b) the book value in case such value has been recently assessed or has been determined as of the date of the taking and can therefore be deemed to represent a reasonable replacement value.
The rule continues establishing the definition of each of the concepts used. 140 The PCIJ sentence in the Chorzow case (Germany v Poland), 1928, A Series, no 17, at 47, established that the expropriation compensations has to be the corresponding amount of the good at the time the owner was deprived of them plus interest until the payment day. 141 As an example, in AMOCO (n 40), and in Phillips Petroleum (n 111) with different methods. 142 The discounted cash flow (DCF) method considers what goods may render during their productive life deducing, on the one hand, the costs that it will take producing it and, on the other, a percentage that represents the present value of the future expected benefits. The underlying asset valuation (UAV) uses the depreciated value and then adds an 'intangible good' value based on the rents that reflect historic gains, that is multiplied by a factor that takes into consideration the investors legitimate expectations. In certain cases, the arbiters introduce equity considerations that, as pointed out by E Lauterpacht, 'Issues of Compensation and Nationality in the Taking of Energy Investments ' (1990) right of companies to present their claim before the expropriating State's courts or independent authorities. 146 From the above, it is possible to conclude that general (customary) IL comprises certain rules on expropriation. These are compulsory norms binding every subject of IL. Beyond the debates on the applicability of these norms to non-subjects of IL 147 as is the case of hydrocarbon companies, and their characterization as general principles of law, these norms have been understood to be necessarily applicable to oil and gas State contracts up to the point that it is possible to affirm that they have become the custom and practice of this sector of business activity. In other words, independently of their origin, they could be said to be integrated in the sector specific lex mercatoria, the lex petrolea. Whatever the lex contractus of a particular State contract is, these imperative rules will have to be applied. A different issue is how the interpretation and application of these rules is implemented, particularly when they require substantive evaluations. In this respect, beyond resorting to the classical IL interpretation criteria, the establishment of a generalized and accepted understanding of the different concepts could be inferred from the practice, 148 which in this regard is mostly revealed through arbitral awards. 149 
Economic coercion measures
Economic coercion (sanction) measures are those prohibitions adopted by a Stateunilaterally, or in an international organization context multilaterally, denying or limiting market access for exportation (boycott); and/or establishing importation embargoes; or restraining the possibility of making financial or investment transactions with a particular . . . Before initiation any dispute, the parties would look in good faith and within the framework of the Hydrocarbons' Law, the possibility to use mechanisms to amicably resolve the differences of any nature that could appear, including the possible request of technical opinions to mutually agreed independent experts. It is understood that any important dispute, including for example those related to the business plan, the work programs, the development plans and related budgets, shall be referred to the chief executives of both parties, who shall meet to endeavor to resolve the differences. In case the dispute is not resolved within sixty days following the meeting held for such purpose, they shall inform the Minister of the relevant details of the dispute.
State or with those persons operating under its jurisdiction. In the end, these measures are articulated by forbidding private operators to get involved in commercial activities and, although in principle they are addressed to the national industries, in certain cases their scope is extended to operators acting beyond the coercing State jurisdiction. 150 The adoption of these measures and, sometimes, the mere possibility of their adoption, 151 have important repercussions for the hydrocarbon sector with regards to economic coercion. For the sanctioned State, the possibilities of receiving foreign capital and technology, and of exporting oil, disappear. The sanctioning States lose important opportunities to have access to natural resources because, considering the time needed to find and exploit them, it is predictable that others will enjoy the possibility of doing so 152 and, once the sanctions are withdrawn, it may be difficult to regain access by re-establishing commercial relations with the sanctioned State.
From the IL perspective, international organizations such as the UN, in the international political conflicts context, and the WTO, in the dispute resolution process on the application of the agreements administered by the organization, are expressly authorized to adopt economic coercion measures. Some of these measures, which can be multilateral and enjoy international legitimacy, have had repercussions on oil and gas operations. In particular, the UN Security Council has adopted a number of resolutions at different times sanctioning, among others, Angola, Haiti, Libya, Rhodesia, Ivory Coast, Iraq and Iran. 153 At the time of writing, it has been impossible to reach an agreement in the recent Syrian case. 154 As to economic coercion measures unilaterally adopted by a State, it has to be noted that, although IL does not prohibit them, 155 their compatibility with international agreements, such as those administered by the WTO, 156 can be questioned. Moreover, when these unilateral measures extend their application to persons not subject to the national jurisdiction, they tend to provoke the reaction of other States, whose economic sectors may be prejudiced, through countermeasures. The USA has been one of the States that has resorted more frequently to economic coercion measures. The D'Amato-Kennedy Act against Iran and Libya 157 has had special impact in the oil sector. The EU reacted against this Act, adopting Regulation 2271/96 158 and, in fact, in Iran's case the sanctions were barely applied. Continuing in the oil sector, the EU adopted economic coercion measures against Syria due to the government's violent repression of the population demanding democratic reforms. 159 Regarding hydrocarbons, the measures imply the prohibition of imports that, within the EU, where they are significant and have a major effect on the Syrian economy, enjoyed a transition period ending in November 2011. 160 Moreover, they allow ' . . . restrictions on the admission to the Union, and the freezing of funds and economic resources of certain persons and entities . . . ', including Syrian oil companies. Although under these circumstances European companies-Shell and Total-could remain in the area, Shell decided to leave. 161 In the Syrian case, the United States has followed a similar approach.
Although it is doubtful that multilateral economic coercion measures directly oblige oil companies to comply, in that they are not IL subjects, it has been argued that when they are designed as erga omnes obligations, they can have a direct effect even on nationals and companies of non-UN States or of States that have not adopted the measures in their national law system. 162 This would be in line with the objective of establishing the international responsibility of transnational companies for compliance with essential international norms and, therefore, relates to the ongoing debates on the new subjects of IL as reflected in the UN Code of Conduct for Transnational Corporations. 163 In any case, it is evident that companies related to the States' adopting economic coercion measures, be it on the basis of their establishment or of their business activity, have to comply with them independently of what the lex contractus may be. 164 Considering the subsequent economic harm, companies tend to support any initiative and make informal efforts to change the measures or to somehow influence their application. Beyond that, they can only prepare for the day when the sanctions will be removed and trust that, by then, there will still be possibilities to get involved in business in the affected market. In the interim, other companies not compelled to respect the economic coercion measure may have exploited the available business opportunities. 165 Eventually, some companies get involved in operations infringing economic sanctions. In cases of unilateral measures, despite reducing the business activity to a certain extent, the affected companies can avoid them through the backing of the countermeasures adopted in the companies' countries of origin; and in certain cases, with a limited application of the measure by the sanctioning State. 166 Moreover, in cases of unilateral as much as multilateral measures, it is possible to observe 'hidden' non-compliance through the direct involvement in the business operations of subsidiaries located in the sanctioned State, especially if they have local partners or act under the direction of the host State. 167 help in trying to justify their actions. Nevertheless, in the hydrocarbon industry, non-compliance with the economic coercion measures implies, beyond the legal and economic risks that could derive from the application of internal sanctions, the risk of civil society censure, particularly when sanctions have been adopted by the UN.
On the other hand, the economic coercion measure mandate can lead to the non-compliance with a contract. Though the non-compliant party could be exonerated from its responsibility on the basis of force majeure, 168 the express provision of this eventuality in the contract would offer more guarantees, for example, by allowing that in these circumstances the affected companies could abandon the contract without penalty, or by establishing the company's lack of financial responsibility for the damages caused to its partners or clients in cases where the sanctions force the abandonment of non-compliance with the contract. 169 A different issue would be the possibility for a private company to claim the non-contractual liability of the sanctioning State for the damages suffered as a consequence of the compliance with the measure. 170 Hence, whatever the lex contractus is, economic coercion measures will be applicable when the companies involved in the contractual relationship are personally or commercially related to the sanctioning State in unilateral measures, or the international organization in multilateral measures. In the latter case, the debate remains on the imperative character and direct applicability to private companies of the economic coercion measures adopted by the UN.
Conclusion
The legal regime applicable to oil and gas international contracts is usually determined by a number of normative instruments that, in the vast majority of cases, operate in a simultaneous and coordinated way. From a private IL perspective, beyond parties making use of their autonomous will to establish their respective substantive compromises resorting to, and to a large extent establishing, the commercial customs and uses of the sector (lex petrolea stricto sensu), the contracts often contain conflict of laws clauses.
Conflict of law clauses tend to opt for a combination of legal rules that, in the majority of the cases, include host State law and IL principles and rules. Even when these last ones are not expressly mentioned, they invariably appear generally to be associated with the host State legal system. When contracts do not include choice of law clauses, conflict of laws norms will lead to a similar solution. In any case, IL principles constitute the basis on 168 However, the impediments derived from public prohibitions have not always been qualified as force majeure. Vid. which the sector-specific lex mercatoria sits and, therefore, they could be claimed to have become part of it. Even without being mentioned in the determination of the applicable law, the lex petrolea is used anyway, particularly within arbitration, as a means for interpreting and completing contract terms. In addition to the unavoidable application of the lex contractus imperative norms, the application of IL is compulsory when it comes to issues like expropriation. Moreover, despite the difficulties, economic coercion measures adopted in multilateral forums have been suggested to have an imperative character. However, as to this kind of measure, the only certainty is that its application will be imposed, whatever the lex contractus is, on companies personally or commercially related to the sanctioning States.
